Diplomatic practice and 18th century international law, a research gap ? by Dhondt, Frederik
Diplomatic Practice and 
18th Century International Law
A Research Gap ?
Frederik Dhondt 
Ph.D.-Fellow of the Research Foundation Flanders (FWO)
Legal History Institute – Ghent University (Belgium)
Overview
I. Background: Peace through Diplomacy 
during the “trente heureuses” (1713-1740)
II. Case: From Politics to International Law: Italy 
in the European System (1717-1735)
III. Legal History and the Tip of the Iceberg: 
Diplomatic Sources and the History of 
International Law
I. Background
• Utrecht: Equality, Balance of 
power, Security
• Contestation
– Emperor Charles VI (1685-
1740)
– Philip V of Spain (1683-1746)
• Sources: the Franco-British 
Engine (N.A./A.D.)
– Dubois-Stanhope (1716-1721)
– Fleury-Walpole (1721/1724-
1734/1738)
« Un droit particulier de 
succession ou de donation 
devait céder à la loi naturelle 
de la sûreté de tant de nations. 
En un mot tout ce qui renverse 
l'équilibre, et qui donne le 
coup décisif pour la monarchie 
universelle, ne peut être juste 
s’il sera fondé sur des lois 
écrites dans un pays 
particulier »
Fénelon, Examen de la conscience 
sur les devoirs de la royauté 
(Œuvres de Fénelon, III, 348, 
ed. 1857)
II. Case: Italy, 1717-1735
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Analysis: Norm Hierarchy
• Succession Quarrels
– Spanish absolute claims (e.g.
1717 invasion)
– Emperor decided unilaterally
(investiture patents) 
• Two Options
– Spanish Succession: Broad 
Coalition War  Treaty
– Italian Successions: Balance 
Diplomacy  < Treaty 
(Quadruple Alliance, 1718)
• Solution = International = through 
negotiation, not through war
Examples: 
Art. V. *…+ “Sacri Romani Imperii Feudus
masculinis” (Treaty of the Quadruple 
Alliance, 1718)

Art. II. Le Grand-Duché de Toscane, après la mort 
du présent Possesseur, appartiendra à la 
Maison de Lorraine, pour l'indemniser des 
Duchez qu'Elle possede aujourd'hui. Toutes 
les Puissances, qui prendront part à la 
Pacification, lui en garantiront la Succession 
éventuelle.
Art. III. *…+ Les Royaumes de Naples & de Sicile 
appartiendront au Prince qui en est en 
possession, & qui en sera reconnu Roi par 
toutes les Puissances qui prendront part à la 
Pacification. 
Art. V. *…+ En outre, lui seront cédés en pleine 
Propriété les Duchez de Parma & de 
Plaisance »
(Preliminaries of Vienna; 1735)
III. Legal History and the Tip of the 
Iceberg
1. Sources of International Law
– Treaties: long-standing tradition (e.g. Lesaffer 2004) 
 only crystallization points 
– Doctrine: idem  representative ?
– Interpretation: diplomatic practice  left to 
(national) political historians (e.g. GB: Williams, 
Horn, Black)
2. Law as Diplomatic Argument…
– Declaration of War/Peace Treaties (Spanish 
Succession)
–  Amendment/maintenance of the Utrecht system: 
international law succeeds in practice, but how ?
3. … Law as Diplomatic Language
– Law = a discourse (Koskenniemi) in a practical community
(Bourdieu), vehicled by actors with symbolic authority
– Diplomatic Community = trained jurists, supported by 
bureaucracies
4. Caveat: Different Normativity
– “Hard” norms: inexistent  inherent to international law 
in any “epoch”
– Ergo: “Anarchical Society” (Bull);  generally accepted 
principles within the diplomatic community
• Legal equality ( Imperial ideas)
• Security ( Spanish aggression)
• Proportionality (e.g. “phoney” wars)
Conclusion
• Non-crisis related, factual diplomatic 
correspondence is an object for legal 
historians
• Basis: “proven functional effectiveness”
– 1618-1713: ceaseless European conflicts
– 1713-1740: minor eruptions, pacified continent 
(e.g. Italy 1717-1734)
